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Introduction 

On its surface, San Francisco is one of the most progressive 

American cities, recognized by its iconic Golden Gate Bridge with its 

notorious fog and hills. Upon further inspection, San Francisco is also home 

to the booming tech industry, debilitatingly high rent, and some of the 

nation’s wealthiest residents1 alongside a substantial unhoused population.2 

The city is marred by its stark, overt wealth disparity. While San Francisco’s 

pervasive housing crisis attracted significant attention in the midst of the 

 
1 See generally Theodore Schleifer, One out of every 11,600 people in San Francisco is a 

billionaire, VOX (May 9, 2019, 7:00 AM), 

https://www.vox.com/recode/2019/5/9/18537122/billionaire-study-wealthx-san-

francisco; Kevin George, New York Tops the World’s Wealthiest Cities, San Francisco 

Home to Most Billionaires, INVESTOPEDIA (April 19, 2023), 

https://therealdeal.com/sanfrancisco/2023/03/08/bay-area-cities-rank-among-worlds-top-

spots-for-super-rich/; Emily Landes, Bay Area cities rank among world’s top spots for 

super rich, THE REAL DEAL (March 8, 2023, 2:54 PM), 

https://therealdeal.com/sanfrancisco/2023/03/08/bay-area-cities-rank-among-worlds-top-

spots-for-super-rich/. 
2 See generally CITY & CNTY. OF S.F., OFF. OF THE CONTROLLER, CITY PERFORMANCE 

UNIT, HOMELESSNESS BENCHMARKING: COMPARING SAN FRANCISCO TO PEER 

JURISDICTIONS (2023) (comparing homelessness in San Francisco to peer jurisdictions). 
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economic difficulties exacerbated by COVID-19,3 it has been the subject of 

news coverage for decades.4 The juxtaposition of this perpetual housing 

crisis in this iconic “progressive” city creates severe cognitive dissonance. 

While many point fingers at the extreme wealth the tech industry infused 

into the city,5 the groundwork for San Francisco’s current housing crisis 

was laid more than a century ago. The city’s checkered history of housing 

restrictions stemming from restrictive covenants, exclusionary zoning, 

discretionary building approval processes, and active neighborhood 

associations fundamentally contributed to the housing crisis facing San 

Francisco today.6 

How did San Francisco get to this dire point? This article proposes 

that San Francisco’s current housing crisis started, at least in part, from anti-

Chinese immigrant discrimination in the late 1800s. These discriminatory 

practices began with the use of regulations to build bias and segregation into 

local zoning, a practice unique to the United States.7 The discussion of 

racially restrictive covenants is often tightly interwoven with anti-black 

segregation as a main motivating factor—an undeniable history over the 

subsequent 100 years. Some of the first racially restrictive covenants in the 

United States were created in San Francisco in the late 1800s in an effort to 

 
3 Jeff Andrade-Fong, How to Fix San Francisco’s Housing Market: Why isn’t growth in 

housing keeping pace with growth in population? It’s not allowed to., FEE STORIES 

(MAR. 13, 2017), https://fee.org/articles/how-to-fix-san-francisco-s-housing-market/; 

Jordan Wolman, ‘I don’t want to become San Francisco’: Urban woes spur state action 

on housing, POLITICO (June 27, 2023, 4:30 AM), 

https://www.politico.com/news/2023/06/27/california-affordable-housing-zoning-

00103703; Heather Knight, California Slams San Francisco for ‘Egregious’ Barriers to 

Housing Construction, N. Y. TIMES (Oct. 25, 2023), 

https://www.nytimes.com/2023/10/25/us/san-francisco-housing.html; Nina, Singh-

Hudson, San Francisco Struggles to Keep Up With Housing Crisis as Permits Plummet in 

2023, HOODLINE (Aug. 02, 2023), https://hoodline.com/2023/08/san-francisco-struggles-

to-keep-up-with-housing-crisis-as-permits-plummet-in-2023/.  
4 See generally Matt Smith, How shortsighted neighborhood activism fuels the city’s 

housing crisis, and pushes the best of San Francisco deeper and deeper into the suburbs, 

SF WEEKLY (Aug. 18, 1999), 

https://web.archive.org/web/20000824162103/http://www.sfweekly.com/issues/1999-08-

18/feature.html/page1.html (describing the origins of San Francisco’s housing crisis). 
5 Karen Heller, How San Francisco Broke America’s Heart, WASH. POST (May 21, 2019, 

11:00 AM), https://www.washingtonpost.com/lifestyle/style/how-san-francisco-broke-

americas-heart/2019/05/21/ef9a0ac0-70ea-11e9-9eb4-0828f5389013_story.html. 
6 See generally Moira O’Neill et al., Examining Local Law, Policy, and Planning 

Practice on Development in San Francisco Using CALES: Report in Support of San 

Francisco Policy and Practice Review, CAL. DEP’T HOUS. & COMTY. DEV. (2023) 

(detailing California and San Francisco’s housing policy legislation from 2016 to 2023 

and its implications). 
7 Id.; John Infranca, Singling out Single-Family Zoning, 111 GEO. L. J. 659, 659 (2023).  
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push out Chinese immigrants.8 The West, and San Francisco specifically, 

did not experience an influx of black people from the South until the second 

wave of the Great Migration from 1940–1970.9 Thus, the motivation for the 

original restrictive covenants primarily stemmed from anti-Chinese and 

anti-immigrant sentiment, unlike the more popularly documented restrictive 

covenants and exclusionary zoning in the South. These anti-Chinese 

restrictive covenants laid the groundwork for future exclusionary covenants 

and zoning aimed at other communities of color. 

The effects of this era of overt anti-Chinese sentiment in San 

Francisco have shaped what the city is today. The discriminatory racial 

covenants used to corral Asians into one area and push them out of another 

evolved into elaborate, government-sanctioned exclusionary zoning 

practices used to craft a city in which Asians were not welcome. These 

zoning practices and racial covenants used a variety of disguises over the 

years to appear to follow the progressing anti-discriminatory housing laws, 

using terms like “blight”10, “persons of cultural status”11, or “free from 

attack from…. unreasonable neighbors”12 instead of “whites only” or “no 

Mongolians.” 

A series of political and procedural developments in San Francisco 

city planning made changing zoning and city planning practices nearly 

impossible; the status quo established a century ago has become entrenched, 

heavily influencing San Francisco’s current city planning landscape. The 

city’s first zoning plan in 1921 is hardly distinguishable from today’s.13 

This article proceeds in four parts. Part I discusses how racial 

segregation differed in the West, specifically in San Francisco, from the 

South and the Northeast in the late 1800s to early 1900s. This part also 

identifies the beginning of anti-Chinese sentiment in San Francisco and how 

 
8 Mary Szto, From Exclusion to Exclusivity: Chinese American Property Ownership and 

Discrimination in Historical Perspective, 25 J. TRANSNAT'L L. & POL’Y 33, 36, 66 (2015-

16). 
9 Stephen Menendian & Samir Gambhir, Racial Segregation in the San Francisco Bay 

Area, Part 2: Racial Demographics, OTHER AND BELONGING INST (2019). 
10 S.F. CITY PLANNING COMM’N, VOL. NO. 1, SAN FRANCISCO PLANNING: A MONTHLY 

BULLETIN OF THE SAN FRANCISCO CITY PLANNING COMMISSION at 2 (Apr. 1945) 

[hereinafter A MONTHLY BULLETIN]. 
11 Maya Tulip Lorey, A History of Residential Segregation in Berkeley, California, 1878-

1960. CONCORD REV., INC. 1, 11 (2013). 
12 Marc A. Weiss, Urban Land Developers and the Origins of Zoning Laws: The Case of 

Berkeley, 3 BERKELEY PLAN. J. 7, 13 (1986). 
13 See Hunter Oatman-Stanford, The Bad Design that Created One of America’s Worst 

Housing Crises, FAST CO. (Sep. 28, 2018), https://www.fastcompany.com/90242388/the-

bad-design-that-created-one-of-americas-worst-housing-crises (explaining that today’s 

San Francisco zoning plan is highly restrictive, similar to the 1921 zoning plan). 
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it led to the first restrictive covenants. Part II tracks the evolution of 

residential housing restrictions in the San Francisco Bay Area over the last 

century. This evolution includes restrictive covenants, exclusionary zoning, 

and other practices used to accommodate the evolving law while managing 

to maintain the status quo and the legacy of racial restrictions. Part III 

discusses San Francisco’s current housing crisis, identifying some current 

issues perpetuating century-old exclusionary zoning practices. Part IV 

concludes by examining what lays ahead for San Francisco housing as the 

city grapples with its legacy of structural exclusion and racism. 

I. Anti-Chinese Immigrant Segregation in the Late 1800s to Early 

1900s: A San Francisco Experience 

A. The First Big Wave of Chinese Immigration to San Francisco 

The Western region of the nation—lacking the deeply entrenched 

history of black slavery present elsewhere—developed a distinct form of 

segregation centered instead on discrimination against Asian immigrants. 

Between 1860 and 1940, the black population in the San Francisco Bay 

Area ranged from 0.7% to 1.3%, while the Asian population ranged from 

2.6% to 8.1%.14 Asians have generally remained the largest minority in San 

Francisco ever since.15 According to the 2022 United States Census Bureau, 

San Francisco is 37.3% Asian, landing San Francisco in the top five cities 

in the United States with the largest percentage of Asians.16 Unsurprisingly, 

four of these five cities are in California, underscoring California’s uniquely 

Asian racial makeup when compared to other parts of the country.17 

This large Asian population originates largely from California’s 

1848 Gold Rush.18 The discovery of gold was integral in kickstarting the 

incorporation of San Francisco in 1850.19 In less than ten years, due to the 

influx of Americans from around the country as well as immigrants from 

 
14 Menendian & Gambhir, supra note 9.  
15 QuickFacts San Francisco County, California: July 2022, U.S. CENSUS BUREAU, 

https://www.census.gov/quickfacts/fact/table/sanfranciscocountycalifornia/RHI425222 

(last visited Nov. 12, 2023). 
16 Id; Karen Turner, The Many Asian Americas: R.O. Kwon, Nicole Chung, and other 

writers on where they grew up and how it shaped their identities, VOX (May 12, 2021, 

9:40 AM), https://www.vox.com/first-person/22421683/identity-asian-american-pacific-

islander-aapi-heritage-month-enclaves-cities-suburbs. 
17 Id. 
18 Chinese Immigrants and the Gold Rush, PBS, 

https://www.pbs.org/wgbh/americanexperience/features/goldrush-chinese-immigrants/ 

(last visited Nov. 12, 2023). 
19 Kyle Legg, A Brief History of San Francisco: Everything You Need to Know, 49 MILES 

(July 1, 2022), https://49miles.com/2022/a-brief-history-of-san-francisco-everything-you-

need-to-know/. 
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other countries, San Francisco boomed from a small town of 800 people 

into a bustling city of over 50,000 people.20 By the end of the 1850s, nearly 

twenty percent of the population around the wider gold mining area was 

Chinese.21 

While white Americans were initially eager to leverage these 

Chinese immigrants to do the dangerous mining and railroad work, anti-

Chinese sentiment quickly grew as more Chinese individuals immigrated to 

California.22 Faced with the threat that these “dirty” and “uncivilized” 

Chinese immigrants were taking their jobs, white laborers organized against 

them in an effort to prevent their migration to the United States altogether.23 

This belief was held among California’s elected representatives, too. In his 

message to the California Legislature in 1862, Amasa Leland Stanford, 

California’s Governor, Senator, and founder of Stanford University, 

demanded more anti-Chinese legislation: 

To my mind it is clear, that the settlement among us of an 

inferior race is to be discouraged by every legitimate means. 

Asia, with her numberless millions, sends to our shores the 

dregs of her population. Large numbers of this class are 

already here; and, unless we do something early to check 

their immigration, the question, which of the two tides of 

immigration, meeting upon the shores of the Pacific, shall be 

turned back, will be forced upon our consideration, when far 

more difficult than now of disposal. There can be no doubt 

but that the presence among us of numbers of degraded and 

distinct people must exercise a deleterious influence upon 

the superior race, and to a certain extent, repel desirable 

immigration.24 

In the mid to late 1800s, there was no effort to disguise any anti-Asian 

racism; it was a widely accepted point of view. The racism was overt, with 

clear intentions to completely exclude Asians from California and the whole 

country for fear that Asians would degrade the United States. 

This anti-Chinese and general anti-Asian sentiment manifested in 

many ways, including through the pervasive control over property and land 

use restrictions. 

 
20 Id. 
21 Chinese Immigrants and the Gold Rush, supra note 18.  
22 Christopher Chou, Land Use and the Chinatown Problem, 19 UCLA ASIAN PAC. AM. 

L. J. 29, 31 (2014). 
23 Id. 
24 J. Thomas Scharf, The Farce of the Chinese Exclusion Laws, 66 N. AM. REV., 85, 86 

(1898). 
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B. Property and Land Use Restrictions: A Proven Exclusionary Tool 

Against Asians 

The importance of property and land ownership is cemented in the 

United States Constitution under the Fifth Amendment.25 The Fifth 

Amendment has been leveraged as an effective tool to segregate people, 

including Asians, over the last 150 years through federal naturalization 

laws, a state constitution, local business ordinances, quarantines, and land-

ownership laws. 

The importance of reserving property for white people was codified 

in The Naturalization Act of 1790, which restricted citizenship by 

naturalization to “free white persons.”26 This Act discussed “aliens 

ineligible for citizenship,” who, at the time, were primarily Asian 

immigrants, limited in their ability to own property and vote.27 This “free 

white persons” clause allowed white immigrants to quickly and easily claim 

land while simultaneously limiting Asians’ ability to own any land.28 The 

Act provided Asians a severely disadvantaged starting point, restricting 

their ability to create generational wealth or security through property, 

thereby stunting their economic potentials. 

California reflected the exclusionary language from The 

Naturalization Act of 1790 in its own 1913 Alien Land Law, which 

prohibited “aliens ineligible to citizenship” from purchasing agricultural 

land, restricting leasing of such land to three years, and bequeathing or 

selling such land that they already owned to other immigrants.29 Again, this 

literal restriction of land use confined Asians’ economic prospects. 

In 1879, California approved the legislature’s use of whatever 

means necessary to remove Chinese people from both its cities as well as 

the state. On May 7, 1879, California ratified a new California State 

Constitution with an entire article, “Article XIX: Chinese,” dedicated to a 

state-wide coordinated effort to disallow Chinese people from being in the 

state of California.30 

Section One allowed the creation of any regulations to protect non-

Chinese Californians from “the burdens and evils arising from the presence 

of aliens who are or may become vagrants, paupers, mendicants, criminals, 

 
25 U.S. CONST. amend. V. 
26 Naturalization Act of 1790, ch. 3, § 1, 1 Stat. 103, 103–04 (repealed by Naturalization 

Act of 1795, ch. 20, 1 Stat. 414). 
27 See id. 
28 See id. 
29 Yuji Ichioka, Japanese Immigrant Response to the 1920 California Alien Land Law, 58 

AGRIC. HIST. 157, 159 (1984). 
30 CAL. CONST. of 1879, art. XIX. 
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or invalids…and from aliens otherwise dangerous or detrimental to the 

well-being or peace of the state.”31 This section allowed cities to take 

extreme measures and pass “police laws” if they “deem” it necessary.32 

Section Four further warned of the danger the Chinese posed to the 

“well-being” of the state. Section Four explicitly authorized the legislature 

to delegate “all necessary power” to cities to remove Chinese people from 

the city limits to protect Californians against this “danger.”33 The state 

licensed cities like San Francisco to do whatever it needed to push Chinese 

people out of “their” city. 

The California Constitution did not stop at living restrictions; the 

state ensured that Chinese people had very limited means of making any 

money to live in California at all. Sections Two and Three prohibited all 

private corporations and any state, county, or municipal public work from 

employing Chinese people.34 These sections left Chinese people with one 

legal option of making money: working for themselves. This essentially 

legally enforced poverty, in turn, further limiting Chinese people’s already 

scant living options.  Although most of these provisions were eventually 

invalidated by the courts, Article XIX was not officially repealed until 1952, 

over 70 years later.35 The influence of Article XIX remained clear, 

especially in San Francisco. 

As discussed later in this article, San Francisco implemented several 

city ordinances in the late 1800s with the goal of pushing the Chinese out 

of San Francisco.36 Some ordinances targeted the physical structure of 

buildings, while others targeted business operations regarding specific trade 

practices only employed by the Chinese, resulting in the refusal of licenses 

for longstanding operations.37 These ordinances reflected the practices 

outlined in the California State Constitution of 1879, limiting the ability of 

Chinese people to live and work in San Francisco, and encouraging them to 

leave. Thus, the ordinances became another strategy of leveraging land and 

property to segregate these racial groups. 

In addition to legislated amendments and ordinances around 

property, San Francisco also propelled this anti-Chinese movement through 

its health authorities’ decisions. When the first case of the 1900 bubonic 

 
31 Id. at § 1. 
32 Id. 
33 Id. at § 4. 
34 CAL. CONST. of 1879, art. XIX, §§ 2, 3. 
35 R. Jeffrey Lustig, Private Rights and Public Purposes: California's Second 

Constitution Reconsidered, 87 CAL. HIST. 46, 60 (2010). 
36 Chou, supra note 22, at 40.  
37 Yick Wo v. Hopkins, 118 U.S. 356, 357–58 (1886); Chou, supra note 22, at 40.  
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plague appeared in San Francisco’s Chinatown,38 health authorities forcibly 

mass inoculated and geographically quarantined the entire population of 

Chinatown; this was the first time an entire neighborhood—rather than a 

single ship or house—was restricted.39 Thus, even under the guise of 

protecting public health, the government effectively curtailed Asians’ 

ability to move freely within their own city. 

This brief, non-exhaustive history depicts the oft-used and oft-

effective segregation tool of restricting land and property access to Asians 

in the United States at every government level: federal, state, and municipal, 

particularly in California. Not only were Chinese people not allowed to own 

property in California, but they were also not even allowed to be on most 

property in California. This article will focus on one of these effective 

restrictive tools that was born from the San Francisco Chinese Laundry 

Cases from the late 1800s to the early 1900s: exclusionary zoning, a type of 

land use zoning. At that time, amidst strong anti-Chinese racism, the 

California Constitution of 1879 prohibited private and public employment 

of Chinese people, leaving Chinese people with very few employment 

options. They did, however, find a niche in the laundry business.40 

C. Chinese Laundry Cases 

After being excluded from most employment sectors, Chinese 

people in San Francisco dominated the laundry industry, claiming nearly 

240 out of 320 laundries during the 1870s and 1880s.41 In an effort to stop 

this spread of Chinese laundries, the San Francisco Board of Supervisors 

passed fourteen laws between 1873 and 1874, including a maximum hour 

rule to prohibit laundry owners from sharing their space, a zoning rule 

restricting laundries to the edge of town, a ban on mouth tubes to spray 

starch on clothes (a common Chinese practice), and others unrelated to 

laundries but targeting Chinese people. 42 These anti-Chinese ordinances led 

to the first racially restrictive covenants in the United States, while the rest 

of the country watched, ready to implement this strategy themselves.43 

In 1880, another newly passed ordinance requiring permits in all 

laundries in wooden buildings became the center of controversy in Yick Wo 

v. Hopkins.44 These licenses were issued by the Board of Supervisors, a 

 
38 Charles McClain, Of Medicine, Race, and American Law: The Bubonic Plague 

Outbreak of 1900, 13 L. & SOC. INQUIRY 447, 447–48 (1988). 
39 Id. at 447–48, 453. 
40 Szto, supra note 8, at 57–58.  
41 Yick Wo, 118 U.S. at 359.  
42 Szto, supra note 8, at 58–59. See Chou, supra note 22, at 40.  
43 Szto, supra note 8, at 36. 
44 Yick Wo, 118 U.S. at 357. 
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group that repeatedly issued ordinances specifically to restrict Chinese 

laundries. In line with the likely unwritten purpose of this ordinance, the 

Board rejected every Chinese applicant’s permit despite Chinese operation 

of seventy-five percent of the city’s laundry businesses.45 Yick Wo 

continued to operate his business without a permit while refusing to pay the 

fine.46 After he was imprisoned, Yick Wo sued for writ of habeas corpus.47 

Both the Supreme Court of California and the Circuit Court for the District 

of California denied his claims, finding the ordinance to be 

nondiscriminatory, since it was race-neutral on its face.48  

In Yick Wo v. Hopkins in 1886, the United States Supreme Court 

struck down the ordinance, finding that it denied equal protection to Yick 

Wo as applied, despite its neutrality on its face.49 Justice Matthews wrote 

that the ordinance was applied “with an evil eye and an unequal hand” 

which was a “practical denial by the State of that equal protection of the 

law.”50 The Court also recognized that citizens and non-citizens alike were 

entitled to equal protection under the Fourteenth Amendment.51  

San Francisco legislators did not limit themselves to targeting 

Chinese laundries. The 1870 Cubic Air Ordinance, an infamous San 

Francisco restrictive covenant, required every lodging house to have at least 

500 cubic feet of air for each occupant.52 While facially neutral, this 

ordinance was only enforced against the Chinese, specifically those who 

were lower income and could not afford to live in places with more space.53 

The Cubic Air Ordinance is an early example of San Francisco’s facially 

neutral laws aimed at disadvantaging the Chinese. 

In 1882, the federal government also got involved in the exclusion 

of Chinese people. Congress passed the first federal act limiting 

immigration, the Chinese Exclusion Act.54 This Act prohibited Chinese 

laborers from entering the country, but allowed “merchants, students and 

teachers, diplomats and travelers.”55 Chinese people were also denied the 

right to naturalization, prohibiting them from owning property or voting. 

 
45 Id. at 1066. 
46 Id. at 1065. 
47 Id. at 1064. 
48 In re Yick Wo, 68 Cal. 294, 305 (Cal. 1885), rev'd sub nom. Yick Wo v. Hopkins, 118 

U.S. 356 (1886). 
49 Szto, supra note 8, at 59. 
50 Yick Wo, 118 U.S. at 373–74.  
51 Szto, supra note 8, at 59. 
52 Id. at 57. 
53 Id.  
54 Id. at 60. 
55 Id. 
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This further constrained Chinese people’s already limited rights by 

confining them to rented residences and allowing elected officials, like the 

San Francisco Board of Supervisors, to ignore the interests of Chinese 

immigrants in their districts.  

While originally intended to last ten years, the Chinese Exclusion 

Act was extended in 1892 and 1902, and finally made permanent in 1904.56 

Chinese people, facing rampant anti-Chinese discrimination and violence 

after being pushed out of neighborhoods by racially restrictive covenants 

and then segregated by the Chinese Exclusion Act could only safely live in 

Chinatown. Thus, San Francisco’s Chinatown became “America’s first 

segregated neighborhood.”57 

Despite Yick Wo’s clear rejection of racially restrictive covenants, 

San Francisco implemented the Bingham Ordinance just four years later, 

requiring all Chinese people to move to a designated area of the city within 

60 days.58 In In re Lee Sing (1890), the Circuit Court of Northern California 

followed Yick Wo and struck down the ordinance.59 Judge Sawyer was 

appalled by the Bingham Ordinance, writing that the “discrimination 

against Chinese, and the gross inequality [] of this ordinance upon 

Chinese… [is] so manifest upon its face, that [I am] unable to comprehend 

how this discrimination and inequality of operation, and the consequent 

violation of the express provisions of the constitution…can fail to be 

apparent to the mind of every intelligent person.”60 Although this inequality 

was so blatantly appalling to Judge Sawyer back in 1890, this level of 

discrimination continued under different names for many more years. 

While Yick Wo and In re Lee Sing appeared to limit the spread of 

restrictive covenants to a temporary San Francisco experiment, the racist 

motivations to keep the “neighborhood character” would not be curtailed so 

easily. As the next section will show, restrictive covenants spread, persisted, 

and evolved, allowing much of the status quo to be maintained under the 

guise of evolving laws. 

II. Exclusionary Zoning, the Evolved Restrictive Covenant 

A. Legal History 

The discriminatory housing laws first enacted in San Francisco in 

the 1800s have evolved and taken new, facially neutral names, maintaining 

 
56 Id. at 60-61. 
57 Id. at 66. 
58 In re Lee Sing, 43 F. 359, 359 (9th Cir. 1890).  
59 Id. at 362. 
60 Id. at 360. 
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the status quo while being perpetuated by proponents of the modern 

NIMBY (Not in My Back Yard) movement.61 

In 1892, in Gandolfo v. Hartman, a California district court struck 

down a restrictive covenant in Southern California that prohibited renting 

to Chinese people in a property’s deed.62 The court held that judicial 

enforcement of such a prohibition would violate the Fourteenth Amendment 

and the Angell Treaty of 1880 between the United States and China.63 In 

practice, however, this precedent was largely ignored until it was overruled 

by Corrigan v. Buckley in 1926, where the Supreme Court upheld the use 

of racially restrictive covenants.64 Restrictive covenants remained in full 

force until racial covenants were again struck down fifty years later in 

Shelley v. Kramer.65 

The California Supreme Court further justified anti-Chinese racial 

bias by legally sanctioning anti-Chinese zoning laws in its 1913 Hadacheck 

decision.66 Hadacheck’s explicit approval of racially restrictive zoning 

cleared the way for the widespread use of zoning as a form of housing 

control. 

Just a few years later, the United States Supreme Court struck down 

explicit racial zoning.67 What appeared to be a significant victory in the fight 

for equal opportunity housing realistically steered segregationists toward a 

new strategy first employed in Los Angeles in 1908: land use zoning.68 Land 

use zoning used to racially segregate—now known as exclusionary 

zoning—sets limits on the size and type of buildings allowed in certain 

areas. Equipped with this new strategy of exclusionary zoning, 

segregationists were able to avoid illegal, explicit racial zoning while 

 
61 See Erin Griffith, The Summer of NIMBY in Silicon Valley’s Poshest Town, NY TIMES 

(Sept. 29, 2022), https://www.nytimes.com/2022/08/12/technology/nimby-housing-

silicon-valley-atherton.html (explaining that NIMBY stands for ‘Not In My Back Yard,’ 

and is a term most commonly used to describe wealthier individuals who fight against 

development of high-density housing plans in their neighborhoods). 
62 Gandolfo v. Hartman, 49 F. 181 (9th Cir. 1892). 
63 Id. 
64 Szto, supra note 8, at 73; Corrigan v. Buckley, 271 U.S. 323 (1926). 
65 Even the 1959 U.S. Commission on Civil Rights annual report noted that the minority 

family dollar goes further in California with personal than with real property because 

there are no “deed” restrictions on personal property that they can buy. “In housing, [a 

minority family’s] dollar has a much more restricted choice and is decidedly less 

valuable.” U.S. COMM’N ON C.R., REPORT ON THE UNITED STATES COMMISSION ON CIVIL 

RIGHTS 1959 381 (1959); Shelley v. Kraemer, 334 U.S. 1 (1948). 
66 Hadacheck v. Sebastian, 239 U.S. 394 (1915). 
67 Buchanan v. Warley, 245 U.S. 60 (1917). 
68 Weiss, supra note 12, at 17. 
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maintaining the status quo.69 This practice was further validated in 1926 

when the United States Supreme Court upheld the use of racially restrictive 

covenants.70 

One of the most successful exclusionary zoning strategies was and 

continues to be single-family home zoning.71 The facially neutral term of 

“single-family home zoning,” while devoid of explicit racial language, 

leverages disparate racial economics: only wealthier individuals are able to 

purchase such large pieces of land for one family.72 In the early 1900s, 

lower-income communities were more often composed of non-white 

individuals unable to afford the high costs of single-family homes.73 

In 1934, the New Deal introduced the Federal Housing Authority 

(FHA), which financed most private home construction during WWII.74 

Under the pretext that white segregated neighborhoods were “safer” and 

less of an insurance risk, the FHA encouraged—and sometimes even 

required—racially restrictive covenants on property deeds where they 

insured homes.75 The United States Commission on Civil Rights’ 1959 

annual report found that the FHA not only allowed the use of racially 

restrictive covenants, but it helped refine restrictive covenant use to more 

effectively segregate neighborhoods.76 

The United States Supreme Court finally prohibited the enforcement 

of racial covenants  in Shelley v. Kramer in 1948.77 Regardless, four years 

after Shelley, California continued to find restrictive covenants “valid so 

long as their purposes are achieved by voluntary adherence of the parties 

irrespective of the unjust discrimination; for it is the right of every property 

owner to decline to permit use and occupancy to an individual or class.”78 

The California court followed Shelley, declaring the racially restrictive 

covenant unconstitutional, but maintained that the existence of the covenant 

was allowed as long as everyone affected voluntarily abided by the covenant 

 
69 Lorey, supra note 11, at 9; see Tooba Naveed, The End of Single-Family Zoning in 

California: How Chapter 162's Impact Is More Symbolic Than Transformative, 54 U. 

PAC. L. REV. 168, 171 (2023). 
70 Corrigan v. Buckley, 271 U.S. 323 (1926). 
71 See Naveed, supra note 69, at 171.  
72 Michael Manville et al., It’s Time to End Single-Family Zoning, 86 J. AM. PLAN. 

ASS’N. 106, 107 (2020). 
73 Id. 
74 Marcy Rein, Segregation Shaped the San Mateo Housing Crisis. 20 RACE, POVERTY & 

ENV’T 93, 93-94 (2015). 
75 Id. 
76 Id. at 94. 
77 Shelley v. Kraemer, 334 U.S. 1 (1948).  
78 Barrows v. Jackson, 112 Cal. App. 2d 534, 551 n.32 (1952), aff'd, 346 U.S. 249 (1953). 
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(i.e., voluntarily segregated themselves).79 Again, the court leveraged a 

race-neutral word, “class,” despite class operating as a stand-in for race. 

Consequently, the court provided segregationists with a new legally 

acceptable term for race. It was not until 1961 that the California legislature 

finally prohibited discriminatory racially restrictive covenants.80 

Berkeley, a city just across the bay from San Francisco, presented 

an example of how housing developers managed to maintain much of the 

status quo of racially segregated neighborhoods while dancing around the 

evolving law in the 20th century. 

B. Berkeley takes San Francisco’s Lead: Exclusionary Zoning and Single-

Family Housing 

The impacts and workarounds of the preceding legal evolution are 

exemplified by the work of Duncan McDuffie, a real estate developer and 

prominent legal figure, in the early to mid-1900s in Berkeley, California—

once a high-income residential suburb of San Francisco.81 Aside from his 

work in structuring the residential landscape of Berkeley, McDuffie is also 

known for his work in establishing St. Francis Wood, a residential 

development in San Francisco.82 

In 1905, McDuffie founded the Mason-McDuffie real estate 

corporation to purchase large pieces of land in Berkeley upon which to build 

residential developments.83 By 1916, Mason-McDuffie was Northern 

California’s largest real estate brokerage and development corporation.84 

Mason-McDuffie boasted of their great success in “shaping the residential 

character of the San Francisco Bay Area” for the last sixty-five years in their 

1950 corporate brochure promoting their “Controlled Developments.”85 

And they did. This “shaping” was done through racially restrictive property 

deeds and covenants controlling the subdivisions developed by Mason-

McDuffie.86 These racially restrictive covenants were directly inspired by 

the first use of San Francisco’s racially restrictive covenants used to exclude 

Chinese people from certain neighborhoods, and they would go on to serve 

 
79 Id. 
80 Carolyn Hoecker Luedtke, On the Frontier of Change: A Legal History of the San 

Francisco Civil Rights Movement, 1944-1970, 10 TEMP. POL. & C-R L. REV. 1, 47 

(2000); CAL. CIV. CODE §§ 53, 782. 
81 Weiss, supra note 12, at 11. 
82 Id. at 12. 
83 Lorey, supra note 11, at 3. 
84 Weiss, supra note 12, at 12. 
85 Lorey, supra note 11, at 3 (citing Claremont Park Development Promotional Pamphlet, 

1905). 
86 Id. 
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as a guidepost across the country. In 1916, McDuffie even commented on 

the success of Los Angeles’ use of exclusionary zoning against Chinese 

people, saying, “the fight against the Chinese wash-house laid the basis for 

districting laws in the State.”87 This “success” was ratified when the United 

States Supreme Court upheld the Los Angeles discriminatory zoning 

ordinances in its 1913 Hadacheck decision.88 

In 1910, Mason-McDuffie opened its first subdivision in Berkeley’s 

Claremont Park. 89 Even before Claremont Park was completed, Mason-

McDuffie openly advertised that he only envisioned certain groups of 

people living in Claremont Park. 90 In 1908, Mason-McDuffie hosted 100 

people, mostly real estate professionals, at their offices to promote Berkeley 

as an attractive alternative for San Francisco homeowners.91 Mason-

McDuffie encouraged real estate professionals to leverage the many 

“charms” of Berkeley, including “the freedom from saloons and all other 

attending vices,” to attract buyers.92 Claremont Park also had an explicit 

racially-restrictive covenant stating, “if prior to the first day of January 1930 

any person of African or Mongolian descent shall be allowed to purchase or 

lease said property or any part thereof, then this conveyance shall be and 

become void….”93 Mason-McDuffie’s deeds used another covenant to 

prohibit laundries, food production, and saloons in its subdivisions.94 

McDuffie recognized some of the risks in relying on restrictive 

covenants to preserve neighborhoods “free from attack” by “unreasonable 

neighbors.”95 These risks included expiring covenant restrictions, 

enforcement of covenants requiring lengthy and costly private legal 

proceedings sometimes rendering the restrictions moot, and limited control 

over required covenants on neighboring or nearby land.96 In 1916, with 

heavy lobbying from McDuffie to preserve his residential subdivisions, 

Berkeley’s City Council adopted its first districting ordinance.97 This 

innovative ordinance created the first single-family housing zoning 

 
87 Weiss, supra note 12, at 18. 
88 Hadacheck v. Sebastian, 239 U.S. 394 (1915). 
89 Lorey, supra note 11, at 5. 
90 Id. at 3-4. 
91 Advertising is Subject of Address, The BERKELEY GAZETTE, March 10, 1908, at 6, 

https://www.newspapers.com/image/608372818. 
92 Id. 
93 Lorey, supra note 11, at 5 (citing Claremont Park Company Indenture, 1910). 
94 Id. 
95 Weiss, supra note 12, at 13. 
96 Id. at 16. 
97 Id. at 16-17. 
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classification in the country—a facially neutral zoning ordinance that, in 

practice, effectively segregated people of color from white people.98  

After the United States Supreme Court upheld restrictive covenants 

in 1913 in Hadacheck and struck down racial zoning in 1917 in Buchanan, 

cities and developers were forced to utilize a cooperative strategy to 

maintain the segregationist status quo. Cities used a different vocabulary to 

continue public zoning in order to promote segregation, all while developers 

strengthened their private covenant restrictions.99 

Mason-McDuffie quickly reacted to the decision in Shelley v. 

Kramer outlawing the practice of leveraging racially restrictive covenants. 

In 1948, Mason-McDuffie slyly modified its Declaration of Restrictions by 

replacing “Caucasians Only” with “persons of a cultural status.”100 Just one 

year later, Mason-McDuffie altered the wording of their restrictive 

covenants without removing the racially restrictive sentiment.101 In their 

pamphlets, they assured prospective buyers that the subdivision had 

“protective covenants that safeguard future values, and assured good 

neighbors.” 102 The clear 1948 post-Shelley replacement of racial terms 

demonstrates Mason-McDuffie’s intent in defining “good neighbors” as 

exclusively white neighbors in an attempt to safeguard future white-

supremacist values. 

As previously discussed, Mason-McDuffie’s 1950 corporate 

brochure also referenced its great success in “shaping the residential 

character of the San Francisco Bay Area” for the last sixty-five years.103 

These changes and use of euphemisms following Shelley, much in the way 

“class” replaced race in Barrows, showed the Mason-McDuffie Company’s 

intent to keep their neighborhoods white.104 While racial segregation in 

housing was de jure prohibited, it became de facto enforced through this 

allusion to racial segregation.105 The 1950 brochure for prospective buyers 

was not only an acknowledgement of Mason-McDuffie’s successful 

stronghold on the composition of their subdivisions for more than half a 

century, but it also reflected their intent to maintain these efforts under the 

legal cover of euphemisms. 

 
98 Id. at 17. 
99 Lorey, supra note 11, at 9. 
100 Id. 
101 Id. at 10. 
102 Id. at 11. 
103 Lorey, supra note 11, at 3 (citing Claremont Park Development Promotional 

Pamphlet, 1905). 
104 Id. 
105 Id. 
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Mason-McDuffie’s veiled racially exclusionary practices received a 

public national stamp of approval by Life Magazine in 1956.106 The 

magazine declared St. Francis Wood, one of Mason-McDuffie’s first 

subdivisions in San Francisco—which paralleled the values reflected in 

Berkeley’s Claremont Park—to be the “national model for gracious living” 

in 1956.107 

 Just across the bay, San Francisco’s municipal zoning mimicked 

Mason-McDuffie’s strategies to counteract the changing laws, effectively 

maintaining the status quo without overhauling the status quo. 

C. The Beginning of San Francisco Zoning 

In 1912—in the midst of the decision in Yick Wo—the San Francisco 

Board of Supervisors, elected by voters (which excluded the Chinese 

population), created the first San Francisco Planning Commission108 for the 

improvement and beautification of San Francisco.109 However, the 

amendment had very little city-wide support, passing with only 523 votes, 

reflecting a lack of political motivation to create the commission and 

appoint members.110 

This first Planning Commission was comprised of both city 

administration members and private citizens.111 While some members’ 

personal and political interests are not well-documented, others explicitly 

espoused clear anti-Asian views, including one with an incentive to promote 

Mason-McDuffie’s anti-Asian racial covenant practices throughout the 

city.112 

Mrs. Abbie Krebs Wilkins served as a private citizen member, and 

was the Commission’s only female member.113 In August 1917, just four 

months before her appointment, Wilkins and her husband bought a fifteen-

room house from the Mason-McDuffie Company in St. Francis Wood.114 

Wilkins’ personal residential choice, at the very least, showed she did not 

 
106 Area Growth is Tied Closely to Mason-McDuffie, BERKELEY GAZETTE, May 24, 1956, 

at 44, https://www.newspapers.com/image/994396129. 
107 Id. 
108 Oatman-Stanford, supra note 13. 
109 S.F. PLANNING COMM'N, PLANNING COMMISSION CENTENNIAL (2017).  
110 Id. 
111 City Planning Commission is Appointed, S.F. EXAM’R, December 29, 1917, at 5, 

https://www.newspapers.com/image/457524282. 
112 Splendid modern home in St. Francis Wood just purchased by Mr. and Mrs.  

J.E. Wilkins, S.F. EXAM’R, Aug. 5, 1917, at 31.  
113 Id. 
114 Id. 
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object to her neighborhood’s racially restrictive covenants that kept St. 

Francis Wood white and free from Asians. 

Paul Scharrenberg, another private citizen member of the San 

Francisco City Planning Commission from 1917 to 1926, was a German 

immigrant and a prominent figure in the labor movement as a member of 

the American Seamen’s Union and an editor of its Seamen’s Journal.115 

Scharrenberg was also an active member of the California Federation of 

Labor, serving as Secretary from 1910 to 1936, and a member of the 

Commission of Immigration and Housing from 1913 to 1922.116  

Over the course of his career, Scharrenberg consistently advocated 

for the interests of California laborers who felt their jobs were threatened 

by “uncontrolled flood[s] of cheap Asiatic labor.”117 He assumed anyone 

who had ever come into contact with Chinese or Japanese immigrants had 

only felt the “same bitter complaints of the evils” of their competition.118 

Scharrenberg thought California had a unique problem because it “[bore] 

the brunt of the struggle for the effective exclusion of Asiatic laborers.”119 

While Scharrenberg held positions on the San Francisco City 

Planning Commission, the California State Federation of Labor, and the 

Commission of Immigration and Housing, he authored articles about the 

detrimental effect Chinese, Japanese, Filipino, and Mexican immigrant 

workers had on California laborers. These articles proclaimed his support 

for the Chinese Exclusion Act and the exclusion of other Asian immigrants, 

positions he advanced in his influential political positions.120 Scharrenberg 

served on the San Francisco City Planning Commission while maintaining 

this consistent track record of promoting anti-Asian legislation throughout 

his career dedicated to labor interests, therefore likely promoting these 

values while making decisions to shape the city of San Francisco. 

 
115 Guide to the Paul Scharrenberg Papers, 1893-1960, The Bancroft Library, University 

of California, Berkeley, https://oac.cdlib.org/findaid/ark:/13030/tf1870022r/entire_text/ 

(last visited May 7, 2024). 
116 Id. 
117 Paul Scharrenberg, The Philippine Problem: Attitude of American Labor Toward 

Filipino Immigration and Philippine Independence, 2 PAC. AFFS. U BRIT. COLUMB. 49, 

50 (1929) [hereinafter Scharrenberg, The Philippine Problem]. 
118 Paul Scharrenberg, The Attitude of Organized Labor Towards the Japanese, 93 

ANNALS AM. ACAD. POL. & SOC. SCI. 34, 34 (1921) [hereinafter Scharrenberg, The 

Attitude of Organized Labor]. 
119 Scharrenberg, The Philippine Problem, supra note 117, at 49. 
120 Scharrenberg, The Attitude of Organized Labor, supra note 118, 35, 38; Race Clashes 

May Bar Filipino Folk, HANFORD DAILY SENTINEL, January 31, 1930, at 4; see generally 

Izumi Hirobe, American Attitudes toward the Japanese Immigration Question, 1924—

1931, 2 J. AM.-E. ASIAN RELS. 275 (1993). 
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Supervisor Richard J. Welch, Chairman of the Streets Committee, 

was one of the city administration members serving on the Planning 

Commission.121 In 1926, Supervisor Welch later went on to become 

Congressman Welch, representing the San Jose-Watsonville area.122 As a 

Congressman, Welch took a strong anti-Asian stance, using his political 

power to impede Filipino labor and promote exclusionist legislation.123 His 

actions have been described as “fann[ing] the fans of racial hatred.”124 

Given Welch’s strong and outspoken anti-Asian sentiments, it is probable 

he leveraged his role as a member of the San Francisco Planning 

Commission to promote his personal views.  

In 1921, in the time after Yick Wo, this San Francisco City Planning 

Commission published its first zoning plan. Given the low political 

motivation to create the Commission, paired with the anti-Asian sentiments 

among its members, the zoning plan largely mimicked San Francisco’s 

existing landscape, which was built on anti-Asian racial covenants and 

exclusionary practices.125 The bare-bones plan only placed density limits on 

a single residential zone—single-family homes with density limits—

without limiting the size or height of any other districts.126 This single-

family home designation came only five years after McDuffie introduced 

single-family home zoning in Berkeley. However, the 1921 plan reflected 

the status quo in San Francisco, making minimal changes to the current 

make-up of the city. The explicit anti-Asian segregation that restrictive 

covenants had enforced for the preceding decades remained intact, but this 

time, officially zoned into law.127  

As one San Francisco editorial in 1923 commented, renting property 

to Chinese laundries depreciated the values of the surrounding area, and 

zoning from the new City Planning Commission helped to prevent this 

destruction of “established values.”128 The San Francisco City Planning 

Commission itself admits that this 1921 zoning ordinance governed with 

only minor changes until 1960. 129 Thus, the 1921 zoning code froze San 

Francisco’s city planning in a time of overt anti-Chinese racism.  

 
121 City Planning Commission is Appointed, supra note 111, at 5. 
122 Howard A. De Witt, The Watsonville Anti-Filipino Riot of 1930: A Case Study of the 

Great Depression and Ethnic Conflict in California, 61 S. CAL. Q. 291, 293 (1979). 
123 Id. 
124 Id. 
125 S.F. PLANNING COMM'N, supra note 109, at 1. 
126 Oatman-Stanford, supra note 13. 
127 Id. 
128 City Zoning Ordinances, THE RECORDER, March 14, 1923, at 6. 
129 S.F. PLANNING COMM'N, supra note 109.  
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In 1928, the commission established San Francisco’s infamous 

forty-foot height limits for the wealthiest neighborhoods: Marina, Pacific 

Heights, and Presidio Heights.130 Even today, 100 years later, this legacy 

holds strong: when standing atop Mt. Davidson, the highest peak in San 

Francisco,131 it is clearly visible that well over 50% of this small, seven-

mile by seven-mile city is constrained to this forty-foot building height 

limit.132 The same neighborhoods subjected to height limits 100 years ago 

remain some of the wealthiest in San Francisco.133 

Soon after the implementation of these height limits, the Board of 

Supervisors faced new, heated debates regarding the placement of gas 

stations in residential zones in response to the rise in popularity of cars in 

the 1930s.134 In response, the Board of Supervisors granted the planning 

commission a new power of “conditional use authorization,” giving the 

commission authority to approve projects that did not otherwise comply 

with the existing zoning codes.135 The commission held discretion to 

consider the “character of the improvements which will be placed on said 

property,” thereby giving the commission outsized, seemingly limitless 

authority to benefit those in power and maintain the deeply entrenched racist 

segregation.136 

In 1945, the director of the planning department, L. Deming Tilton, 

released the first general city plan.
137 Tilton saw the city as a machine with 

old parts in need of replacement.138 The General Plan described these old 

parts as “blighted” 139 areas, which was a “botanical reference to a fungal 

disease that spreads from plant to plant.”140 In urban planning, the term 

“blight” was formerly used to describe impoverished neighborhoods that 

 
130 City Zoning Ordinances, supra note 128. 
131 Mt. Davidson Park, S.F. REC. & PARKS, 

https://sfrecpark.org/facilities/facility/details/Mt-Davidson-Park-190 (last visited Nov. 

13, 2023). 
132 San Francisco Zoning Map: Height/Bulk Districts August 2023, CITY & CNTY. OF S.F. 

PLANNING, https://sfplanninggis.s3.amazonaws.com/hub/BIGmap_HeightBulk.pdf  (last 

visited Nov. 13, 2024); See also Gladys Cox Hansen et al., San Francisco, California, 

United States, BRITANNICA (Nov. 13, 2023), https://www.britannica.com/place/San-

Francisco-California. 
133 Kellie Hwang, Which S.F. neighborhood has the most expensive homes? Here are the 

top 20 by price per square foot, S.F. CHRON. (Oct 6, 2022, 1:07 PM), 

https://www.sfchronicle.com/realestate/article/sf-expensive-homes-17489955.php. 
134 S.F. PLANNING COMM'N, supra note 109.  
135 Id.  
136 Id. 
137 Id. 
138 S.F. PLANNING COMM'N, supra note 109; Oatman-Stanford, supra note 13. 
139 A MONTHLY BULLETIN, supra note 10, at 2. 
140 S.F. PLANNING COMM'N, supra note 109.  
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city planners thought needed to be torn down and rebuilt to avoid spreading 

to the rest of the city.141 The 1945 General Plan claimed the “blighted” 

neighborhoods “provide[d] miserable homes for children and dr[o]ve 

people out into the newer, more spacious suburbs.142 There was concern that 

this “blight” could spread and spur white flight, hence the Plan’s goal of 

“obliterate[ing]” blight.143 

In the San Francisco City Planning Commission’s 1946 news 

bulletin, Tilton published an article establishing “the rebuilding of slums 

and blighted districts” as one of the top goals of his General Plan.144 

Supervisor Chester MacPhee also published an article in the same news 

bulletin warning against the horrors of “blighted districts,” which he termed 

as useless property like “cancers” unable to cure themselves.145 In the 

article, Supervisor MacPhee advocated for the redevelopment of the 

“blighted” Western Addition neighborhood and its surrounding areas, all of 

which contained a large population of people of color: Western Addition, 

South of Market, Chinatown, Mission, and Bayview-Hunters Point.146 80 

years later, these same neighborhoods are still home to the highest 

percentage of low-income people and people of color within the city.147 

Tilton’s and Supervisor MacPhee’s aggressive language labeling these 

neighborhoods dominated by people of color echoed the same thinly veiled 

terms used by the Mason-McDuffie Company when adjusting its restrictive 

covenants in response to the evolving housing laws. Tilton and Supervisor 

MacPhee sought to eradicate these neighborhoods, rebuilding them in their 

own image in order to “protect” San Francisco. 

In 1954, over a motel zoning fight, the City Attorney affirmed that 

the Planning Commission had “supreme control” over the issuance of 

building permits and the power to exercise its discretion in determining 

compliance with the zoning code.148 The City Attorney also created a new 

power for private citizens to request that any project undergo a discretionary 

review hearing.149 This power and resulting complex approval process 

 
141 Id. 
142 Id.  
143 Id.; see also S.F. CITY PLANNING COMM’N, SAN FRANCISCO PLANNING: THE NEWS 

BULLETIN OF THE SAN FRANCISCO CITY PLANNING COMMISSION No. 1 at 1 (1946). 
144 S.F. CITY PLANNING COMM’N, SAN FRANCISCO PLANNING: THE NEWS BULLETIN OF 

THE SAN FRANCISCO CITY PLANNING COMMISSION No. 1 at 3 (1946). 
145 Id. 
146 Oatman-Stanford, supra note 13.  
147 The Highest and Lowest Income Areas in San Francisco, CA, BEST NEIGHBORHOOD, 

https://bestneighborhood.org/household-income-san-francisco-ca/ (last visited December 

27, 2023). 
148 S.F. PLANNING COMM'N, supra note 109. 
149 Id. 
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remains an influential part of the modern San Francisco City Planning 

process, as discussed later in this article. 

The Planning Commission’s 1960 zoning plan featured single-

family homes in the newer, mostly white neighborhoods around the edge of 

the city.150 Their 1971 Urban Design Plan officially perpetuated the idea of 

“preserving and expanding existing neighborhood character,” declaring that 

building size guidelines for new developments should be in line with the 

“height and character of existing development.”151 In other words, each 

neighborhood was prohibited from deviating from the status quo. If any 

change was permitted, it had to be either incremental or approved through 

the commission’s discretionary permitting process.152 

The Residential Rezoning of 1978 was one of the largest legislative 

achievements of the San Francisco emerging anti-growth coalition.153 

Through this rezoning, the coalition micromanaged the restriction of 

housing growth through much stricter controls over each neighborhood (e.g. 

the forty-foot residential height limit was expanded to most residential areas 

and new setback rules required a certain distance from the curb to allow for 

public access).154 The overall design guidelines aimed at “preserving entire 

neighborhoods in amber.”155 

San Francisco’s initial city neighborhood landscape was entrenched 

with and motivated by anti-Chinese racially restrictive covenants, 

sentiments, and political positions. This 150-year-old city landscape has 

retained an anchoring effect on the city’s possible future evolution. As San 

Francisco’s more than 100-year zoning history proves, as the laws evolve 

and the more overtly racist words are substituted with duller, implicit ones, 

San Francisco’s zoning strategies morph, too. Whether the spoken goal was 

to keep the Chinese out of certain neighborhoods or maintain the historical 

beauty of the city, the 150-year-old status quo persevered. As the legal 

system caught onto these euphemistic zoning practices, San Francisco 

pivoted to other strategies to further entrench the racially segregated status 

quo. 

 

 
150 Oatman-Stanford, supra note 13. 
151 DEPT. OF CITY PLANNING, THE URBAN DESIGN PLAN: FOR THE COMPREHENSIVE PLAN 

OF SAN FRANCISCO – MAY 1971 (1971). 
152 See generally Oatman-Stanford, supra note 13 (describing the effect of the 1971 

Urban Design Plan on development in San Francisco). 
153 Id. 
154 Id. 
155 Id. 
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III. San Francisco’s Housing Policies are Inclusive Now, So What’s 

the Problem? 

Today, San Francisco's local policies promote inclusion and fair 

housing goals.156 A 2022 study by University of California, Berkeley found 

that, among the twenty-eight jurisdictions studied, San Francisco had the 

highest proportion of land zoned for dense housing.157 San Francisco is one 

of only two cities studied that zones more than one-third of its zoned land 

for all income levels, making San Francisco appear as one of the most low-

income-friendly cities studied.158 In reality, however, this dense zoning is 

not distributed equitably across the city.159 This data tells a story of a city 

that has come a long way from its exclusionary zoning wrongs of the past. 

So why is San Francisco still in a housing crisis? 

Even in the 21st century, San Francisco has adapted its strategies to 

continue legally excluding marginalized communities. Just like the 

adjustments made when racial zoning was outlawed in Buchanan v. Warley, 

and again when racial covenants were outlawed in Shelley v. Kramer, 

modern San Francisco zoning policies may appear more “facially neutral” 

than before, yet their impact continues to exclude. A 2023 University of 

California, Berkeley study commissioned by the California Department of 

Housing and Community Development found that the major cause of San 

Francisco’s persistent housing crisis is not zoning, but discretionary 

development and complex procedures.160 Unlike any other city studied, San 

Francisco’s building permits are discretionary and the timeframes to 

entitlement are many months longer.161 

One example of San Francisco’s discretionary permit approval 

process is its focus on project-level engagement rather than large-scale, 

legislative-level engagement.162 While some find community engagement 

in specific projects’ developments impactful, others view engagement at the 

legislative level more impactful in ensuring equitable planning and zoning 

by avoiding unchecked discretion.163 In fact, advocates for larger-scale 

engagement believe the current project-level engagement proves how more 

affluent, mostly white neighborhoods have collected enough power over 
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those with authority to block density and use controls within their 

neighborhoods.164 As a consequence, multi-family housing is not being 

proposed in these neighborhoods. Therefore, discouraged by barriers to 

building in certain neighborhoods, developers primarily propose dense 

multifamily housing where current zoning already allows it. Thus, those 

who live in communities where dense housing is allowed—most commonly 

under-resourced communities of color—are left with project-level 

adjudication, a piecemeal, time-consuming approach subject to arbitrary 

discretion. Neighborhoods that have forcibly prevented density through 

zoning policies are “unavailable for development” while other 

neighborhoods are “perpetually burdened.”165 The inequity is stark. 

San Francisco successfully rebranded its historical exclusionary 

zoning into a facially neutral modern look with procedural mazes and 

discretionary processes. The study found San Francisco to be the “most 

sophisticated” of the studied cities in “how its local law effectively blocked 

dense housing development through complex procedural hurdles rather than 

traditional density and use constraints.”166 This unearthing of San 

Francisco’s sophisticated procedures stands in contrast to the restrictive 

covenants formerly used to control housing development in the early 

twentieth century. As discussed above, this discretionary review process 

was first established in 1954,167 in the era of landmark cases and legislation 

in the housing discrimination arena: the banning of racial covenants by the 

United States Supreme Court in Shelley v. Kramer in 1948;168 the banning 

of racially restrictive covenants while allowing voluntary segregation in 

California in Barrows v. Jackson in 1952;169 and the final California 

prohibition of racially restrictive covenants in 1961.170 While the creation 

of this discretionary review might not have been directly motivated by this 

legal revolution, the practices adopted by the San Francisco City Planning 

Commission have perpetuated the existing race-based issues under a 

different name. 

In 1970, the California Legislature added to this already convoluted 

procedural maze by passing the California Environmental Quality Act 

(CEQA). CEQA is a pioneering environmental state law which requires 

local agencies to produce Environmental Impact Reports (EIRs) for public 
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review. This requirement applies to all public and private projects approved 

by a government agency’s discretionary decision, including San Francisco’s 

Planning Commission. These requirements, although not aimed at making 

the process more difficult, have added to San Francisco’s unique procedural 

maze, making the city planning process even slower. 

This maintenance of the century-old status quo is especially 

apparent when comparing San Francisco zoning neighborhood planning 

from 1921 to 2017: the vast majority of new multi-family housing from 

2014 through 2017 was concentrated in the same neighborhoods zoned in 

1921 for multi-family housing, or in neighborhoods zoned for industrial use 

and later rezoned for mixed-use.171 The single-family, predominantly white 

neighborhoods established in the early twentieth century have been 

preserved, while the city’s less-protected, denser neighborhoods have only 

grown denser. 

San Francisco has essentially maintained the same racist zoning 

structure for more than 100 years, a zoning structure based in exclusionary 

zoning, which came from restrictive covenants based in anti-Chinese 

segregation. Although San Francisco has proclaimed its commitment to 

density and affordable housing and even zoned land for this purpose, its 

procedural rules that create delay and its discretionary approval process tell 

a different story.172 

IV. The Cautionary Tale of San Francisco: What’s Next? 

While some might view San Francisco as a beautiful, golden city of 

opportunity, San Francisco’s reputation as a city being crushed by its self-

made housing crisis is gaining traction. Several other states view San 

Francisco as a “cautionary tale” and are taking action to save their own 

cities.173 In 2019, Minneapolis became the first United States city to ban 

single-family zoning.174 Oregon soon followed, allowing denser housing in 

most of its cities.175 When describing her authored law banning single-

family zoning rules in Washington cities (HB 1110), Washington 

Representative Jessica Bateman said, “[w]hen I think of San Francisco, I 

think of it being an example of the most restrictive land use, which results 

in it only being accessible to people that have significant wealth in order to 

be there and to live in that city.”176 HB 1110 went into effect in 2023.177 
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While authoring a law in her own state, Vermont Senator Kesha 

Ram Hinsdale portrayed California as a place where housing instability is 

consistently escalating.178 Senator Hinsdale took further issue with “San 

Francisco and liberal bastions in California [which] have held themselves 

up as the standard for progressive policy...[it is] a bit of a sham when you 

think about the many people who experience income inequality in 

California and can’t afford to meet their basic needs.”179 

Other states like Colorado and New York have proposed legislation 

to force greater residential density, boost multi-family homes, and override 

local zoning laws, but have been met with great opposition, eventually 

leading to both proposals’ death.180 

Some states’ steps toward multi-family housing illustrate the 

growing recognition that single-family zoning inhibits the ability of people 

of all income levels to enjoy the benefits of living in a city.181 Single-family 

zoning does not only segregate people by income; it also exacerbates racial 

wealth gaps by increasing homeowner wealth and reducing renters’ real 

incomes.182 

The question remains: has San Francisco taken any impactful action 

to alleviate these wealth and racial gaps? San Francisco will continue to face 

a housing crisis until it reckons with its exclusionary past. Its updated local 

policies promoting inclusion and fair housing goals are empty without such 

a reckoning.183 

The 2023 University of California, Berkeley study commissioned 

by the California Department of Housing and Community Development 

(HCD), found that San Francisco was significantly behind other California 

cities in its commitment to making the city 57% affordable housing.184 

Based on this study, HCD sent San Francisco a letter on November 28, 2023 

threatening to take punitive actions—such as the withdrawal of state 

funding for affordable housing and transportation projects—if changes were 

not made by December 28, 2023.185 With this looming threat, San Francisco 

mayor, London Breed, passed a Constraints Reduction Ordinance on 

 
178 Wolman, supra note 3. 
179 Id. 
180 Id. 
181 Manville et al., supra note 72, at 107-08. 
182 Id. 
183  O’Neill et. al., supra note 6 at 17.  
184 Id. 
185 Bay City News, SF officials approve new ordinance to satisfy state’s housing 

mandate, avoid losing funding, ABC 7 NEWS (December 6, 2023), 

https://abc7news.com/housing-mandate-san-francisco-affordable-constraints-reduction-

ordinance-sf-board-of-supervisors/14148599/. 



09 SJLR WINTER 2025 (29-1)_MORAN 2/20/2025 12:00 PM 

Winter 2025 Gold Rush                  149 

December 28, 2023, which included “reducing permit approval times by 

50% for most housing projects, streamlining paperwork, removing 

developer fees on some projects, removing barriers for office-to-residential 

conversions and reforming some zoning codes.”186 While this ordinance is 

a significant step towards implementing inclusionary housing and removing 

tactics that have maintained the exclusionary status quo, it came after the 

state forced the city’s reluctant hand. The state of California is gradually 

dragging San Francisco away from its exclusionary history into an era of 

more inclusionary housing by passing state bills of its own and coercing the 

city to act. 

Despite steps to address San Francisco’s anti-black racist past, all 

these ordinances, proposals, and bills are not readily and directly responsive 

to San Francisco’s specific anti-Chinese segregationist past.187 In 2023, the 

African American Reparations Advisory Committee released a final set of 

recommendations for San Francisco to provide reparations to the city’s 

black community for the generations of systemic racism, including a lump-

sum of $5 million to every eligible black adult in San Francisco.188 Despite 

enthusiasm from City Supervisors and Mayor London Breed for these 

reparations, and despite promises to set aside  $4 million to open an Office 

of Reparations, the city has yet to act on any of these proposals. Mayor 

Breed has expressed her opinion that these reparations might be better suited 

for federal action.189 Regardless, these proposals represent some recognition 

for the effects racism in San Francisco has had on black San Franciscans. 

As has been shown in this article, the history of San Francisco, and 

California in general, stands in contrast from much of the country, whose 

history is heavily entrenched in black slavery. San Francisco’s uniquely 

consistent exclusion of Chinese people appeared in many different forms 

and under many different names over the last 150 years: racially restrictive 

covenants, exclusionary zoning, immigration restrictions, pro-American-

only-labor advocates, the beautification of the city, and the eradication of 

“blight.” These exclusionary practices have been solidified by the more 

recent introduction and continual proliferation of procedural and 

discretionary city planning mazes. As San Francisco begins to take larger 

steps towards repenting for its racist past by alleviating the exclusionary 
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housing landscape and recognizing its negative effects on black people, it 

must not neglect to reckon with its roots: anti-Chinese discrimination. 

 


